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ERISA: The Big Picture

The Big Overarching Legal Framework for EB in a Nutshell
The Basics, and the Tricky Situations That All Employers Face
▪ ERISA = Employee Retirement Income Security Act of 1974
▪ Passed largely in response to the collapse of Studebaker’s pension plan in 1963 to protect employee benefits
▪ The comprehensive federal legal standard included employer-sponsored health and welfare plans
▪ Enormous body of law has developed in the decades since—but here the focus is on the relevant day-to-day items

Top Five ERISA Issues for Employers

1 Plan Document and SPD: Understanding the role of wrap documents to satisfy ERISA
2 Fiduciary Duties: A practical look into the core four ERISA duties for employers
3 Form 5500: When the reporting requirement applies, and why it matters

4 Eligibility: Clearly defined eligibility classes and conditions consistently applied
5 Special Issues: ERISA preemption, annual notices, benefits that may be subject to ERISA
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1. Plan Document
and SPD
The Wrap Documents

ERISA Plan Document and SPD
ERISA requires two different types of documents as the foundation of establishing and maintaining a
health and welfare benefits plan.
Plan Document (§402)
▪ Every employee benefit plan subject to ERISA
must be established and maintained pursuant to
its written plan document
▪ Must meet a number of content requirements
▪ Think of this as the formal legal document
governing plan benefits
▪ The plan document must be executed by the
employer plan sponsor
▪ Generally not provided to employees except
upon a written request made by the employee or
dependent
▪ Must be provided within 30 days of the written
request to avoid potential $110/day penalties
▪ Request typically arises only in litigation context

Summary Plan Description (§102)
▪ The SPD is the employee-facing version of the
plan document
▪ Must be “written in a manner calculated to be
understood by the average plan participant”
▪ Must meet a number of content requirements
designed to satisfy requirement that it be
“sufficiently accurate and comprehensive to
reasonably apprise” employees of their “rights
and obligations under the plan”
▪ Employer must follow specific distribution method
and timing rules in providing to employees
▪ No specific penalties for failure to provide other
than the $110/day penalty for failure to respond
to written request within 30 days
▪ However, failure to provide will cause problems!
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The Wrap Plan Document and SPD

Two Sets of Documents in Aggregate for the Plan Doc and SPD

Why Use a Wrap Plan Document and SPD?

1

2

The Wrap Plan
Document and
Wrap SPD

Insurance Carrier
and TPA Materials*
*EOCs, Policies,
Certificates, etc.

▪ No reason for employers to attempt to restate
and maintain the detailed benefit listing in the
documents already made available by carriers
and TPAs

▪ Attempting to specifically list benefits would run
serious risk of conflicting language between the
two sets of documents—which is a recipe for
challenges and lawsuits
▪ The wrap documents therefore “wrap” around
the carrier and TPA docs to satisfy the ERISArequired plan document and SPD language
Typically Covers All H&W ERISA Benefits
▪ One “mega wrap” plan ensures one Form 5500
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The Wrap Plan Document and SPD

ERISA H&W Plans to Include in Wrap Plan Document and SPD
Include (ERISA)

Do Not Include (Non-ERISA)

Medical, Dental, Vision

Adoption and Tuition Assistance

HRA (may have separate document)

Dependent Care FSA and Cafeteria Plan POP

Health FSA (may have separate document)

Commuter Benefits

Accidental Death and Dismemberment (AD&D)

Auto and Home Insurance

EAP (even if embedded in LTD or GTL)

Vacation, Sick Pay, PTO (Unfunded)

Disability (STD may not be subject to ERISA)

Paid Family Leave

Wellness Program

State Disability Insurance (including VDI)

Executive Physical (may have separate doc)

Pet Insurance

Group Term Life (GTL)

HSA (the bank account, not the HDHP)

Expatriate and BTA plans maintained in U.S.

Workers’ Compensation

Telemedicine

Identity Theft Protection

Group Legal

401(k) (ERISA plan not included in H&W wrap)

Employee-Paid “Voluntary” Benefits (that don’t
meet voluntary plan ERISA exemption)

Voluntary Plans (that meet the complex ERISA safe
harbor exemption)
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Distribution Timing Rules for SPDs and SMMs
Employers must provide the SPD and any Summary of Material Modifications (SMM) within timeframes set by ERISA.
General SPD Distribution
Timing

▪ New Plans: Within 120 days of plan establishment
▪ Newly Covered Participants: Within 90 days after participant first covered
▪ Ongoing Participants: Every five years (210 days following the last day of the
fifth plan year) assuming material changes were made in that five-year period
▪

Every ten years if no material changes made during that ten-year period (unlikely)

General SMM Distribution
Timing

▪ An SMM is required whenever there is a material change to the plan
▪ Material Reduction in Covered Services (Health Plans Only): Within 60 days
of adoption of the change (best practice to provide in advance where possible)
▪ All Other Material Changes: Within 210 days after the end of the plan year
(best practice to provide sooner where possible)

Other Important Notes

▪ No need to distribute an SMM if the changes are incorporated into an updated
SPD that is distributed by the applicable SMM deadline
▪ OE materials and new carrier/TPA documents typically satisfy the SMM rules
(and are typically the only SPD content modified each year)
▪ No requirement to provide new wrap SPD annually
▪ No acknowledgement of receipt form required
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Electronic Distribution
The ERISA electronic disclosure safe harbor regulations for health and welfare plans are unfortunately becoming quite
antiquated. Some employers choose to operate outside the safe harbor after carefully considering the landscape.
Safe Harbor
Employees with WorkRelated Computer
Access Integral to Their
Job Duties

Safe Harbor
Employees without
Work-Related
Computer Access
Integral to Job Duties

Operating Outside
the Safe Harbor

▪ No employee consent required—these employees can receive electronic distribution of
ERISA materials (e.g., SPD) by default (i.e., opt-out)
▪ Must include notice of significance of the document in the disclosure, as well as the right
to request and obtain paper version of the documents
• Kiosk computer access is not sufficient as a means of distribution
▪ Employee must electronically affirmatively consent to electronic disclosure (i.e., opt-in)
▪ Form of affirmative consent must reasonably demonstrate the individual's ability to access
information in the electronic form that will be used (e.g., the internet)
• Opt-in electronic consent must meet a number of content requirements, including the
right to request a paper version

▪ Safe harbor is sometimes misunderstood as a requirement—it is not
▪ Employers can choose to operate outside the safe harbor by using electronic disclosure
without affirmative consent from employees without work-related computer access
▪ Non-Safe Harbor Standard: Employer must “use measures reasonably calculated to
ensure actual receipt of the material”
• Be careful, though: Failure to properly distribute materials could result in employer
not being able to enforce the written terms of the plan in a claim for benefits lawsuit
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Best Practice Considerations
Posting on Intranet, Ben Admin, Benefits Portal or Website, etc.
Best Practice to Notify Employees of Newly Posted Materials
▪ Employers should provide notice to employees to inform them of the new materials posted and apprising them of the significance of
those documents. This can be via email, Slack, Teams, etc. Example for SPD:
• The newly posted documents are part of your Summary Plan Description (SPD) to the [Enter Plan Name] (Plan). You should review this information
carefully, share it with your covered dependents, and keep this information with other Plan materials for future reference. In the event of a conflict
between the official Plan Document and these materials, other components of the SPD, or any other communication related to the Plan, the official
Plan Document will govern.

▪ Fine to have some regular interval of notifying employees of newly posted materials if you don’t want to notify on each posting
▪ Best practice to avoid harsh case law precedent from the early days of intranet posting where court found employee may be able to
rely on prior documents because employer did not actually provide new documents where it posted without notice
• Gertjejansen v. Kemper Ins. Cos., 274 Fed. Appx. 569 (9th Cir. 2008):
A plan administrator satisfies those disclosure requirements by furnishing documents through electronic media as long as the administrator “takes
appropriate and necessary measures reasonably calculated to ensure that the system for furnishing documents . . . [r]esults in actual receipt of
transmitted information.” 29 C.F.R. § 2520.104b-1(c)(1)(i). Lumbermens has submitted nothing on the record to suggest that the mere placement of an
updated SPD on its intranet site could ensure that Gertjejansen would actually receive the transmitted information.

ERISA Record Retention
Best Practice to Retain Documents for Eight Years
▪ For employee benefit plan purposes, the general records retention best practice is to keep ERISA-related records for eight years to
comply with the ERISA §107 to preserve for at least six years after the applicable Form 5500 filing deadline
• Form 5500 may be filed up to 9 ½ months after the end of the plan year, so eight years will always satisfy that requirement (with an additional buffer)
• Generally will apply to anything reported on the Form 5500, the plan document, SPD, any SMMs, the SAR, annual notices, and similar materials
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2. Fiduciary Duties
The Core Four

ERISA Fiduciary Duties

Derived from trust law—described by courts as the highest duties known to the law.

1

Duty of Loyalty (Exclusive Benefit Rule)

2

Duty of Prudence

3

Duty of Diversification

4

Duty to Follow Plan Terms
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ERISA Fiduciary Duties

The Core Four Fiduciary Duties

1

Duty of Loyalty (Exclusive Benefit Rule)
▪ Requires employers to act solely in the interest of plan participants and beneficiaries with respect to
any fiduciary function
▪ Commonly arises in the context of MLR rebates or similar carrier rebates to the employer

2
3

•

Portion of the rebate attributable to employee contributions is considered plan assets that must
be used for the exclusive benefit of participants and beneficiaries

▪ Also commonly arises in the context of health FSA experience gains caused by employee
forfeitures (i.e., forfeitures in excess of losses from overspent accounts by mid-year terminations)
•

Means the experience gains cannot be retained by the employer

ERISA §404(a)(1)(A):

4

(1) Subject to sections 403(c) and (d), 4042, and 4044, a fiduciary shall discharge his duties with
respect to a plan solely in the interest of the participants and beneficiaries and—
(A) for the exclusive purpose of:
(i) providing benefits to participants and their beneficiaries; and
(ii) defraying reasonable expenses of administering the plan;
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ERISA Fiduciary Duties

The Core Four Fiduciary Duties

1

Duty of Prudence
▪ Employers must act with the skill, prudence, and diligence of prudent person acting in like capacity
▪ Commonly arises in the context of the fiduciary duty to prudently select and monitor plan service
providers with an appropriate method based on the facts and circumstances

2
3

▪ Summarized in a DOL Information Letter as follows:
•

In selecting a health care provider in this context, as with the selection of any service provider under ERISA, the
responsible plan fiduciary must engage in an objective process designed to elicit information necessary to assess the
qualifications of the provider, the quality of services offered, and the reasonableness of the fees charged in light of the
services provided. In addition, such process should be designed to avoid self-dealing, conflicts of interest or other
improper influence.

ERISA §404(a)(1)(B):

4

(1) Subject to sections 403(c) and (d), 4042, and 4044, a fiduciary shall discharge his duties with
respect to a plan solely in the interest of the participants and beneficiaries and—
…
(B) with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent
man acting in a like capacity and familiar with such matters would use in the conduct of an enterprise
of a like character and with like aims;
13

ERISA Fiduciary Duties

The Core Four Fiduciary Duties

1

Duty of Diversification
▪ Requires employers to diversify investments of the plan to minimize risk of large losses, unless
clearly not prudent to do so under the circumstances
▪ Commonly arises in the retirement plan context where the are plan assets held in trust

2
3
4

•

Typical employer-sponsored health and welfare plans are either fully insured or self-insured with
benefits paid from the general assets of the employer

•

A health and welfare plan funded by a trust would be subject to this diversification duty (e.g., a
self-insured multi-employer plan, MEWA, or large employer plan utilizing trust)

ERISA §404(a)(1)(C):
(1) Subject to sections 403(c) and (d), 4042, and 4044, a fiduciary shall discharge his duties with
respect to a plan solely in the interest of the participants and beneficiaries and—
…
(C) by diversifying the investments of the plan so as to minimize the risk of large losses, unless under
the circumstances it is clearly prudent not to do so;
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ERISA Fiduciary Duties

The Core Four Fiduciary Duties

1

Duty to Follow Plan Terms
▪ Must administer the plan in accordance with its written terms in documents governing the plan
▪ Commonly arises in the context of employee requests to make an exception to the plan terms to
provide additional benefits not covered under the written terms of the plan

2
3

•

Plan will typically have a discretionary clause granting employer fiduciary right to interpret plan terms for
purposes of eligibility or benefits

•

If the employer makes an exception, the employer has interpreted the plan terms to permit the exception, and
must apply this interpretation consistently for all similarly situated employees

•

Effectively means that exceptions create an ERISA plan precedent, and a potential claim for breach of fiduciary
duty (or claim for benefits) for any employees denied in similar circumstances

ERISA §404(a)(1)(D):

4

(1) Subject to sections 403(c) and (d), 4042, and 4044, a fiduciary shall discharge his duties with
respect to a plan solely in the interest of the participants and beneficiaries and—
…
(D) in accordance with the documents and instruments governing the plan insofar as such documents
and instruments are consistent with the provisions of this title and title IV.
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3. Form 5500
Reporting Requirements

Form 5500 Reporting Requirements
Employers that sponsor ERISA health and welfare plans may be subject to Form 5500 reporting requirements. The
Form 5500 is referred to as a “return/report” because it is a consolidated filing with both the IRS and the DOL.

General Filing Requirements:
Seven Months After the End of the Plan Year

Small Plan Exception:
Fewer Than 100 Covered Participants

ERISA Plan Year Controls:

Participant Count Determined First Day of Plan Year:

▪ Governed by the wrap plan document and wrap SPD

▪ Small plan exception provides that Form 5500 filing is not
required if the plan had fewer than 100 “covered
participants” on the first day of the plan year

• Insurance policy year or OE timeframe not relevant

▪ Most wrap plan documents and wrap SPDs are a
“mega wrap” plan 501 for all ERISA H&W benefits
under one ERISA plan for one Form 5500 filing
Standard Deadline to File:
▪ Employer must file the Form 5500 with the DOL by the
last day of the 7th month after the end of the plan year
• July 31 deadline for calendar plan year

Extension to File:
▪ Automatic 2 ½ month extension available by filing
Form 5558 with IRS in advance of deadline
• October 15 deadline for calendar plan year

• Looks only to covered employees or former employees on
COBRA (does not include spouses and dependents)

Look to All H&W Benefits:
▪ Covered participant count includes any ERISA benefit
• Plan with 100 employees covered by a GTL, disability, or
AD&D benefits would require filing even if under 100
employees in medical, dental, vision benefits

Where the Small Plan Exception Does Not Apply:
▪ No exemption from Form 5500 filing for a MEWA, plan
funded by a trust, or retirement plan (including 401(k))
regardless of covered participant count
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Failure to Timely File the Form 5500
The potential Form 5500 penalties are potentially very large! Civil penalties can exceed $2k per day, which will add up
to a very large liability for failures that have lasted for a long period. Fortunately, there is a DFVCP process to
voluntarily come forward to the DOL and significantly reduce the potential liability.
Potential Civil Penalties for Failure to File

DFCVP Process to Avoid Large Penalties

$2,259/Day Maximum
Indexed Annually for Inflation

$10/Day Maximum
$4,000/Plan Maximum

▪ Up to $2,259/day late penalty for Form 5500 filing failures

▪ Delinquent Filer Voluntary Compliance Program (DFVCP)

▪ DOL may not impose full penalties—they can take into
consideration the degree and/or willfulness of the failure

▪ Available as a way for employers to come forward with late
and unfiled Forms 5500 for significantly reduced penalties

▪ But those penalties can potentially be enormous regardless
where the failure has been ongoing for a long period

▪ DFCVP filings are available only where the employer is
voluntarily submitting the Forms 5500 prior to being notified
in writing by the DOL of the failure to timely file

▪ For multiple missed years, penalties apply to each year’s
Form 5500 cumulatively with no apparent statute of
limitations for prior years
▪ DOL may waive all or a part of the penalties upon written
statement under penalty of perjury of reasonable cause for
the failure based on all relevant facts
▪ Potential criminal penalties for willful violations could include
$100,000/individual, $500,000/employer fine and/or up to 10
years of imprisonment

▪ DFVCP penalty is $10 per day late based on the original
deadline seven months after the end of the plan year (the
Form 5558 2 ½ month extended deadline is not used)
▪ The DFVCP penalty is capped at $2,000 per year, with a
$4,000 overall per plan cap for multiple late filings
▪ DOL DFVCP Penalty Calculator:
https://www.askebsa.dol.gov/dfvcepay/calculator
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4. Eligibility
Clearly Defined Classes

ERISA Plan Eligibility

Standard Health Plan Eligibility Structure
▪ Most employers set health plan eligibility at 30 hours per week to align
with ACA employer mandate full-time employee status
• ALEs will utilize monthly measurement method or look-back measurement
method to determine full-time status
• Insurance carriers (and stop-loss providers) typically will permit plan eligibility
as low as 20 hours per week for employers that want to be more generous
• Sometimes there will be variations in plan eligibility based on region, full time
vs. part-time, contingent vs. regular, divisions, or other clearly defined classes

▪ ERISA requires the plan be administered and maintained pursuant to its
written terms (§402(a))
• If the employer makes an exception, the employer has interpreted the plan’s
terms to permit the exception, and this interpretation must be applied
consistently for all similarly situated employees
• This means that eligibility exceptions (e.g., hours threshold or waiting period
duration) create an ERISA plan precedent requiring the plan to impose the
same conditions for those similarly situated

When Changing Eligibility
▪ Apply any changes in eligibility
terms consistently across the
class of eligible employees

▪ Confirm any changes in
advance with the insurance
carrier or stop-loss provider
▪ Communicate the changes to
employees in any plan
materials addressing plan
eligibility

• Employees denied eligibility under similar circumstances would have an
ERISA breach of fiduciary duty claim or claim for benefits
• Don’t make eligibility exceptions to plan’s set eligibility terms without formally
doing so for the entire class!
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ERISA Plan Eligibility

Standard Health Plan Eligible Individuals
▪ Health plans almost uniformly limit eligibility to:
• Eligible employees (hours/week threshold to qualify)
• Spouse
• Domestic Partner (Registered or Company-Defined)
• Children Under Age 26
• Children typically include biological children, step-children, foster
children, adopted children, and children placed for adoption
• Most also include children for whom employee is legal guardian
pursuant to a court order
▪ ERISA requires the plan be administered and maintained pursuant
to its written terms (§402(a))
• Must follow the eligibility terms set forth in the wrap plan document,
wrap SPD, EOC, policy, certificate, open enrollment materials, new
hire materials, handbook, etc.
• Cannot offer coverage to any other individuals (regardless of
residence, tax dependent status, family relationship, etc.)

Tax Dependent Status Not
Relevant for Most Benefits
▪ Employees often ask to cover
tax dependent individuals who
are not in an eligible category
▪ Tax dependent status is relevant
only for tax purposes and
account-based plan
(FSA/HRA/HSA) purposes
▪ Parents, siblings, nieces,
nephews, grandchildren,
grandparents, and all other
individuals regardless of
relationship are not eligible even
if they are tax dependents

• Technically possible to offer coverage more broadly, but very rare
and would require insurance carrier or stop-loss provider approval
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5. Special Issues
The Other ERISA Highlights

ERISA Federal Preemption

Three Layers of Analysis
Express Preemption Clause

The Savings Clause

The Deemer Clause

▪

▪

Applies to fully insured plans

▪

Applies to self-insured plans

▪

Provides that ERISA does not
preempt any state insurance
laws for a fully insured plan

▪

Self-insured plans are not
subject to any state insurance
mandates

▪

An exception from the express
preemption clause

▪

▪

Typically referred to as the
“Savings Clause” because state
insurance mandates are “saved”
from ERISA preemption with
respect to a fully insured plan

ERISA confirms that self-insured
plans cannot be treated as
subject to state insurance law

▪

Typically referred to as the
“Deemer Clause” because selfinsured plans cannot be
“deemed” to be an insurance
policy subject to state insurance
mandates

▪

Practical result is employersponsored plan options that are
self-insured are not subject to
any state insurance coverage
mandates

▪

ERISA expressly preempts
state laws that relate to
employee benefit plans
Generally means that state laws
and state court orders relating to
employee benefit plans are not
enforceable against the plans

▪

Federal law (ERISA) preempts
the enforcement of such state
laws and court orders

▪

Set forth in ERISA §514, U.S.
Supreme Court has stated the
purpose is “to provide a single
uniform national scheme for the
administration of ERISA plans
without interference from laws of
the several States”

▪

Practical result is that employersponsored plan options that are
fully insured must satisfy the
state insurance coverage
mandates for the state where the
policy is sitused
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ERISA Federal Preemption
State Court Orders Preempted by ERISA
▪ The ERISA express preemption clause generally renders any state court order attempting to require coverage not
enforceable against the plan—and therefore cannot be followed because it has no effect
▪ Unless an exception applies, state domestic relations and related court orders are preempted by ERISA
▪ Result: Terms of the plan govern as written and cannot be modified by the terms of any such state court order

Exceptions
▪ ERISA has created exceptions to federal preemption that make specific state domestic relations orders enforceable
against an ERISA plan—but no exception to give effect to an order requiring health plan coverage for a former spouse
▪ Primary exceptions:
• Qualified Medical Child Support Order (QMCSO): Requires employee to cover a child under the health plan
• Qualified Domestic Relations Order (QDRO): Former spouse right to a portion of an employee’s retirement plan
Example

Result

▪ Maria and Arnold divorce with court order stating
Maria must continue to cover Arnold under her
employer’s group health plan

▪ The order relating to Arnold’s health coverage is
preempted by ERISA and therefore has no effect

▪ Maria’s group health plan is subject to ERISA

▪ Exception: Massachusetts state insurance law for fully
insured plans recognizes the order to preserve former
spouse’s eligibility until the former spouse remarries

▪ The health plan is not a fully insured plan sitused in
Massachusetts

▪ Plan cannot offer active coverage to former spouse
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Annual Notices: The Required Annual Notices
Medicare Part D Notice of Creditable or Non-Creditable Coverage

1

▪
▪
▪
▪
▪
▪

When: Annually by October 15 (beginning of Part D open enrollment period)
Why: Inform employees whether Rx coverage is at least as rich as Part D to avoid penalties
Electronic Distribution: Permitted for employees meeting ERISA electronic disclosure safe harbor
Penalties: No specific penalties, but employee would face late enrollment penalty if enrolled in non-creditable coverage
Model Notice: https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Model-Notice-Letters
ABD Online Notice: Medicare Part D Notice of Creditable Coverage; Part D Notice of Non-Creditable Coverage

Children’s Health Insurance Program (CHIP) Notice

2

▪
▪
▪
▪
▪
▪

When: Annually with no specific timeframe—recommend including with other required annual notices
Why: Inform employees they may be eligible for premium assistance through CHIP or Medicaid state programs
Electronic Distribution: Permitted for employees meeting ERISA electronic disclosure safe harbor
Penalties: $120 per day per employee
Model Notice: https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/chipra
ABD Online Notice: Children’s Health Insurance Program (CHIP) Notice

Women’s Health and Cancer Rights Act (WHCRA) Notice

3

▪
▪
▪
▪
▪
▪

When: Upon enrollment and annually—recommend including with other required annual notices
Why: Inform employees of coverage for reconstructive surgery and other items and procedures related to a mastectomy
Electronic Distribution: Permitted for employees meeting ERISA electronic disclosure safe harbor
Penalties: $100 per day per employee, potential ERISA breach of fiduciary duty claim
Model Notice: https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/publications/compliance-assistance-guide.pdf
ABD Online Notice: Women’s Health and Cancer Rights Act (WHCRA) Notice
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Annual Notices: The Recommended Annual Notices
HIPAA Special Enrollment Notice
▪

1

▪
▪
▪

Employers are required to provide this notice at or before the time an employee is initially offered the opponent to enroll
in the health plan (there is no requirement to distribute the notice annually)
HIPAA special enrollment events include marriage, birth, adoption, loss of eligibility for other group coverage
Best Practice: Although there is no requirement to re-distribute annually, we recommend providing the notice at the
same time as the other required annual notices because of the importance of special enrollment rights
Model Notice: https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/publications/compliance-assistance-guide.pdf

Patient Protections Notice
▪

2

▪
▪
▪

Employers sponsoring a non-grandfathered health plan with options that require designation of a primary care provider
(e.g., HMOs) must provide the notice (there is no requirement to distribute the notice annually)
Required to be included whenever an SPD or other similar description of benefits is provided
Best Practice: Provide the notice with other required annual notices because the DOL asks for evidence the employer
provided it to participants in its standard list of documents to be produced in an investigation/audit
Model Notice: https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/affordable-care-act/for-employers-and-advisers/preexisting-condition-exclusions

ADA Wellness Program Notice
▪

3

▪
▪
▪

This notice is difficult to address because a federal court ruled that the EEOC wellness program rules do not meet the
requirements of the ADA, and the EEOC has formally vacated the regulations
Furthermore, new proposed wellness issued at the end of the Trump administration would have removed the notice
requirement, but the Biden administration pulled those proposed regulations
Best Practice: Given the amazingly unclear landscape, employers should consider still providing this notice to be safe
Model Notice: https://www.eeoc.gov/regulations/sample-notice-employer-sponsored-wellness-programs
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Other Non-Annual Notices: Notices Typically Not Provided Annually
Newborns’ and Mothers’ Health Protection Act (NMHPA) Notice
▪

1

▪
▪
▪

The NMHPA requires employers to include in the health plan SPD a statement describing the plan’s required minimum
hospital length of coverage in connection with childbirth for the mother and newborn child
The NMHPA notice is not an annual notice requirement, and DOL guidance confirms that inclusion of the NMHPA notice
in the SPD is sufficient
Best Practice: Include the NMHPA notice in the wrap SPD
Model Notice: https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/publications/compliance-assistance-guide.pdf

ACA Exchange Notice
▪

2

▪
▪
▪
▪

The ACA requires employers subject to the Fair Labor Standards Act (FLSA) to provide the Exchange notice to new
hires within 14 days of the employee’s start date
The notice informs employees how to access alternative individual coverage through the Exchange
The Exchange notice is not an annual notice, and DOL FAQ guidance confirms no penalties apply for failure to provide
Best Practice: Include the Exchange Notice with standard new hire materials
Model Notice: https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/affordable-care-act/for-employers-and-advisers/coverage-options-notice

HIPAA Notice of Privacy Practices
▪

3

▪
▪
▪

Employers with a self-insured health plan must provide employees with a HIPAA Notice of Privacy Practices within 60
days of a material change to the notice—there is no requirement to re-distribute the notice annually
Only recurring notice required is to inform employees of the availability of the NPP at least once every three years
Best Practice: Consider including the notice of availability of the NPP with annual notices at least once every three years
Sample Notice of Availability of NPP: https://www.theabdteam.com/blog/the-required-annual-notices-to-employees/
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Benefits for Which ERISA Status is Difficult to Determine
Short-Term Disability Benefits

General Rule: ERISA §3(1) Definition
Employer-sponsored health and welfare benefits that
meet ERISA’s definition of an “employee welfare
benefit plan” are subject to ERISA:
▪ Medical, surgical, hospital benefits
▪ E.g., Medical, dental, vision, health FSA, HRA, EAP

▪ Benefits in the event of sickness, accident,
disability, death, or unemployment
▪ E.g., Disability, life, AD&D, severance

▪ Vacation benefits
▪ Only where funded by a trust (rare)

▪ Apprenticeship or other training programs
▪ Only where funded by a trust (rare)

▪ Day care centers
▪ Scholarship funds
▪ Only where funded by a trust (very rare)

▪ Prepaid legal services

▪ Many employer-sponsored short-term disability benefit
programs are exempt from ERISA under the payroll
practice exception
‒ There are multiple conditions to qualify for exception,
and often employers prefer plan be subject to ERISA
Severance Benefits
▪ It’s often a subtle and nuanced analysis under court
precedent to determine whether severance benefits are
subject to ERISA
‒ ERISA applies if an ongoing administrative program
and clear eligibility standards or benefit provisions
Voluntary Plans
▪ Although employers frequently refer to all benefits paid
entirely by the employee as “voluntary,” the voluntary plan
safe harbor exemption from ERISA is more complex
‒ Most difficult condition to satisfy is avoiding
endorsement of the program
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The Payroll Practice Exception: Disability Benefits

Many Employer-Sponsored Short-Term Disability Programs Meet ERISA Exception
The Payroll Practice Exception Defined
▪ “Payment of an employee’s normal compensation, out of the employer’s general assets, on account of periods of
time during which the employee is physically or mentally unable to perform his or her duties, or is otherwise absent
for medical reasons (such as pregnancy, a physical examination or psychiatric treatment)”

Five Main Requirements to Qualify for Exception
▪ Not be insured: Payment must be from employer’s general assets
▪ Not be funded by a trust: Payment must be from employer's general assets
▪ Not pay more than normal compensation: Payment cannot exceed 100% of standard salary or wages
▪ Not cover terminated employees: Individuals receiving benefits must be employees (must cease for terminated employees)
▪ Not declare ERISA status in plan materials: Courts may find Form 5500 or SPD ERISA declaration to be determinative

Summary:
▪

Short-term disability benefits are ideal candidate to take advantage of payroll practice exception

▪

Restrictions can be more limiting that employers are willing to follow, such as whether benefits continue post-termination

▪

Many employers also make the conscious choice to avoid the payroll practice exception and make STD subject to ERISA

▪

Advantages: Not subject to ERISA plan document, SPD, Form 5500, claims and appeals, fiduciary duties

▪

Disadvantages: No ERISA federal preemption, litigation in state court, restricted to general assets and current employees
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The Fort Halifax Test: Severance Benefits

ERISA Status of Severance Benefits is Often a Difficult Analysis
Court Rulings Address ERISA Plan Status Question
▪ U.S. Supreme Court addressed ERISA status of severance benefits in 1987 case Fort Halifax Packing Co. v. Coyne
▪ Court held that severance benefits give rise to an ERISA severance plan only “with respect to benefits whose
provision by nature requires an ongoing administrative program to meet the employer’s obligation.”
▪ Other court cases have held that ERISA plans must have sufficient detail to enable individuals to determine the plan benefits

Two Main Components of ERISA Plan Status Question
▪ Severance benefits must generally include the following two components to be an ERISA plan:
1. An ongoing administrative program; and
2. Clear eligibility standards or benefit provisions
▪ Many court cases have addressed these issues in the past—these precedents are very useful examples in what qualifies

Summary:
▪

Dividing line between non-ERISA severance agreement and a severance plan subject to ERISA is nuanced and will
generally depend on all the facts and circumstances of each situation

▪

Wherever the factors call into question whether severance benefit is subject to ERISA, employer should work with in-house
or outside ERISA counsel to receive a legal opinion on the benefit’s ERISA status

▪

ERISA severance benefits will need to comply with the standard ERISA welfare benefit plan (plan document, SPD, claims
and appeals procedures, fiduciary duties, Form 5500, etc.)
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The Voluntary Plan Safe Harbor

Voluntary Plan Safe Harbor Exempts Certain Employee-Paid Benefits from ERISA
Four Conditions to Satisfy Voluntary Plan Safe Harbor
1. No Employee Contributions
▪ Employees must pay the full amount of the premium—generally must be paid on an after-tax basis to qualify
2. Completely Voluntary Participation
▪ Easiest condition to satisfy—state wage withholding law would prohibit any contribution that is not authorized by employee
3. No Employer Endorsement of the Program
▪ Hardest condition to satisfy—could include employer selection of specific carrier or types of coverage, employer involvement
in plan design, program structures available only to employees, materials that include employer name or logo, stating
program is subject to ERISA, including in ERISA plan documents, providing claims and appeals assistance to employees
4. Employer Receives No Compensation from the Insurance Carrier
▪ Receipt of any form of compensation from the insurance carrier (cash or otherwise) is not permitted under the safe harbor

Summary:
▪

Employers frequently refer to supplemental type employee-paid programs as “voluntary plans” such as hospital or other fixed
indemnity, cancer or other specific disease coverage, critical illness, or supplemental disability or life policies

▪

However, meeting the technical ERISA exemption under the voluntary plan safe harbor is quite difficult

▪

Treating a “voluntary plan” as exempt from ERISA where it doesn’t meet the voluntary plan safe harbor could cause DOL
challenge, litigation, and ERISA penalties such as for failure to file Forms 5500 (up to $2,259/day)

▪

Best Practice: Treat a borderline benefit as subject to ERISA by including in wrap plan document/SPD and Form 5500
31

Wrap-Up
Takeaways

ERISA for Employers

Top Five Issues for Employers
1. Plan Document/SPD

2. Fiduciary Duties

3. Form 5500

4. Eligibility

5. Special Issues

▪ Plan document is the
formal legal document
governing the plan

▪ Duty of Loyalty (Exclusive
Benefit Rule): Requires
employers to act solely in the
interest of plan participants
and beneficiaries with respect
to any fiduciary function

▪ Generally applies to
plans with 100 or more
covered participants on
the first day of the plan
year

▪ Most employers set
health plan eligibility at 30
hours per week (or lower)
to align with ACA
employer mandate

ERISA Federal Preemption
▪ Express Preemption Clause
▪ The Savings Clause
▪ The Deemer Clause

▪ Filing is due to the DOL
by the last day of the 7th
month after the end of the
plan year

▪ Common eligible
dependents are spouse,
domestic partner, and
children under age 26

▪

Self-insured plans not
subject to state insurance
mandates

▪

▪ Automatic 2½ month
extension available with
Form 5558 filed with IRS

▪ ERISA requirement to
administer and maintain
plan pursuant to written
terms (and carrier/stoploss concerns) make
exceptions extremely
problematic and to be
avoided wherever
possible

Most state court orders also
preempted

▪ SPD is the employeefacing version of the plan
document
▪ “Wrap” plan document
and SPD are used in
conjunction with
carrier/TPA materials to
satisfy ERISA content
requirements in
aggregate
▪ ERISA electronic
disclosure safe harbor
generally requires
employees have workrelated computer access
that is integral to their job
duties

▪ Duty of Prudence: Common
application is duty to
prudently select and monitor
plan service providers
▪ Duty of Diversification:
Applies where plan assets
held in trust, which is
uncommon for health and
welfare plans
▪ Duty to Follow Plan Terms:
Common concern where
employees request eligibility
or benefits exceptions
because of resulting ERISA
plan precedent in interpreting
plan terms

▪ Enormous potential
penalties for filing failures
can apply (up to
$2,259/day)

▪ DFVCP is a great
alternative to come
forward and pay much
reduced fee to avoid
large penalties

▪ Remember: Parents,
siblings, and other
relatives are not eligible
even if tax dependents

Annual Notices
▪ Medicare Part D Notice of
Creditable Coverage
▪ CHIP Notice
▪ WHCRA Notice
▪

Others are recommended

ERISA Status Difficult
▪ Short-term disability benefits
▪ Severance benefits
▪ Voluntary plan safe harbor
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Content Disclaimer

ERISA for Employers
The intent of this analysis is to provide the recipient with general information regarding the status of, and/or potential
concerns related to, the recipient’s current employee benefits issues. This analysis does not necessarily fully address
the recipient’s specific issue, and it should not be construed as, nor is it intended to provide, legal advice. Furthermore,
this message does not establish an attorney-client relationship. Questions regarding specific issues should be
addressed to the person(s) who provide legal advice to the recipient regarding employee benefits issues (e.g., the
recipient’s general counsel or an attorney hired by the recipient who specializes in employee benefits law).
ABD makes no warranty, express or implied, that adherence to, or compliance with any recommendations, best
practices, checklists, or guidelines will result in a particular outcome. ABD does not warrant that the information in this
document constitutes a complete list of each and every item or procedure related to the topics or issues referenced
herein. Federal, state or local laws, regulations, standards or codes may change from time to time and the reader should
always refer to the most current requirements and consult with their legal and HR advisors for review of any proposed
policies or programs.
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Contact
Brian Gilmore
Lead Benefits Counsel, VP
brian.gilmore@theabdteam.com

License #OH55918 ABD Disclaimer: The information provided is of a general nature and an educational
resource. It is not intended to provide advice or address the situation of any particular individual or entity.
Any recipient shall be responsible for the use to which it puts this document. ABD shall have no liability for the
information provided. While care has been taken to produce this document, ABD does not warrant, represent
or guarantee the completeness, accuracy, adequacy or fitness with respect to the information contained in this
document. The information provided does not reflect new circumstances or additional regulatory and legal
changes. The issues addressed may have legal or financial implications, and we recommend you speak to
your legal and financial advisors before acting on any of the information provided.
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